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In the Matter of

To:

~Ddnent of Sec. 13,202(b)
T~le of Allotll8nt..,
PM Broadcast Station.
(Garbarvi 11 A Anci "ydesville,
California:

I, Br.~t E. Miller, ("P.~i~ionerH), permitt•• of .tation KWEO

(FM), ChannE'!l 21'Cl, Garberville, CaliLuL'n.la. (all u.nbuilt

conatructioll p~J:1ll1t. ), ""tlttp-.ctfu.lly Bubmit theBe reply COlD_neil in

.r UL"tlu:u: ::Jupport ot the aDove-rererencec1 Rule Making and the

modification of the construction permit to specify Hydesville as

its community of license.

I hereby confirm my commitment to proceed with an app11cat1on

for modification of construction permit upon the reallotment as

modified by my comaentli of August 26, 1994, and once the

conBtruction permit is granted, I will proo.ed promptly to

construct the t(W!o (PM). t also certify under penalty of law that

the following information is true and correct to the best of my

knowledge,

In the 'topposition to AIIendllent" submitted by Redwood

Co_unity Radio, Inc, ("Redwood-), certain erroneous conclusions

were presented which I wish to address at this time.

Parentheti.cally, althouqh Redwood's co...nts cause yet another

delay in the process of constructinq DlEO (JJ1) and proce&n.Yith
No. of Copies rec'd .
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the provisior of first, loeal ••rvice to ODe of the recogni.ed

cOIIJIIWlities in northern California, I must ezprea8 80me dismay and

wonderment at t.heir motivations. On IIOre than one occaaion, I have

b••n contacted by a management repre.entative of Redwood seekinq to

purc:ha•• my construction permit. I have always maintained that the

construction permit is not "for sale" and thai: I have every

intention of cODstructing and operating KWlO (PM). I have also

expressed my desire to move my family to the area and to live in

the area. It would a.e. to me that Redwood t s .upport of my

propoa.ls wo~ld be in its best inter.ats: (a) it would allow .e to

qet on the wi t.h business of constructing gEO ( FM) and providing

first local service to Hyde.ville, (b) Redwood would have the

opportunity ":0 obtain its Hcond channel and (c) Redwood could

petition the Commission to allocate one of the various channels

which have b~en identified as allocable to Garberville.

I'a ProPO'" ..1. .._1.. pee. ..,lifr t-. C2,,&.aloo',
A110trert Cri'-ri.·

On MRr~h '7, 1QAn, ~hp. r.n~miAAinn Arinp+'Ad ~ !otic. of Ingui~

'Ad Ioti s@ of_..prgROMd Rule MVipg ct••ign.d to ezplore th. various

a.peo~. of its treatment of propoaale to amend ~hQ rM Table of

Aeeignmentc. ~ho Motieo propocod ~o upda~o bo~h ~h. prooedure.

employed ac well aD the ot~nd~rdo ~oQd to cval~~to propoDod ohangoc

in the TAble.

The PM Table is intended to allow ~h. Commi••ion to mee~ i~e

obliqation under Section 307(b) of the Communica.tions Act to
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provide a tllair, efficient and equitable distribution of radio

service" to the various atate. aDd the communities within them.

The obj.c~ives to be ••rved by the PM Table aret

* Provision of 80me service of satisfactory signal stren;th
to all areas ot the country;

* Provision ot as many program cboic~M to •• many li.~.n.rB

as po.sible; and

* Service of local origin to as many eo_unities .a pos8ible.

The Commission's FM priorities s.t forth the relative

importance of the .ervice to be provided fro. the perspective of

Section 307(b) of the communications Ac~. The origiDlI priorit1es

were stated as follows:

(a) Provision for all existing PM stations.

(b) Provision of a first !'M service ~o a. much of the
population of thlA TTnit:Ad S'tate. as posaible; particularly that
portion of the population which receives no primary AM service
nigh~tiD\e.

(0) Inaofar •• pc••ible, to provid. each communit.y wi~h a~

least one FM broadcast station, ••peeially where the co..unl~y has
only a daytime-only or 100a1 AM .tation and ••peeial1y where thp.
community is outaide of an urbanized area.

(d) To provide & choice of a~ leaat two PM .ervic•• to a.
much of the popu14~ionof the United Sta~.~ 40 poooible, ••pecially
where there ;"8 no primary AM servioe available.

(e) To provide, in all communitie. which appear to be of
enough .i~e (or to be located in areas with enough population) to
support two local stations, two local I'M stations, especially where
Lhe cOmDuniLy is out.ida of an urbanized area.

(f) TUPluviu~. ~ub~tltut~ Lor AM operation which, becaua.
they are daytime-only or suffer .ervice interference at night, are
mar91nal trom e technical standpoint.

(g) channels un.8s1gn.~ under the foregoing priorities will
be asslqned t.o the varioue co_unities on the b••is of their .lze,
location with respect to Other communit1e., and the nUIIbIJr ot
outside services available.
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A8 ••t forth on May 20, 1982, in i~. "oood RaPRrt tId Order,

BC Docket No. 80-130, the Commis.ion adopted new and 81aplifi.d

prioriti.s as follows:

(1) First full-tille aural s.rvic••

(2) S.cond full-time aural servic••

(3) First local ••rvice.

(4) Other public interest matt.rs.

In reaching its decision, the commi••ion concluded that the first

original priority wa. no longer applicable, a. provi.ion bad for a

long time been made for all uistinq stations. Additionally,

Tha nAW prinrity one was adopt.d for this

recognition need.d to be qiven to the fact that 1M and PM have

become joint compon.nts of a single aural medium. For SOB. till',

the Commission had taken the single aural service conc.pt into

account in applvinq the PM priorities. ADaIoBl end Jgy. City, 46

FCC 2d 520 (1974).

In adoptinQ its n.w priorities, the Commi••ion rei~.r.ted its

belief that qreat.st .mph••is nelda to be Qiv.n to a.surinq the

avftil~h;';~y nf at least one full-time radio ..rvice to •• many

poopl. aa possible.

pUrp080.

Next. in tena. of ilapOrt.ance aro ••eond aural 8ervieA "nt! fi rat.

local eervice. The Commi811ion ha. given co-equal 8tatuD to t.h••e

two priori1:.ics.

Pinclly, the Co_i••ion believed 'tha~ ii:. i. preferable to

employ a singl~ priority for the remaining Areall of comparison.
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Since these new priorities are used 801ely to ••ke a choice

between proposals, there is no need for a proponent to undertake an

engine.ring study to demonstrate first or .econd aural service if

no choice between proposals is presented. However, in ligbt of the

allegations made by Redwood concerninq tbe numbers of aural

.ervices available ~o either Hydesville and/or Garberville, it i.

clear that its Oppo.ition Comments are severely flawed.

In addition to the study of FM allocation prioritie., the

cOIIIIIlission studied its "Reservation Policies" involving preclusion,

use of populat.ion quidelinss, and appropriate cla.. of channel

ba.ed on the size of the community involved.

Based on the maturation of the FM mediwa, the Collllli••ion

decided to end its preclusion policy. Also ended was the

apportionment of channels based on ~he size of the co_unity

involved. The Commis.ion believed that the mature nature of the

medium would lead many to .eek allocation. in small communities

and, as befor~, conflicting proposals would be compared in terms of

their 307(b) consequences, and preference oiven to the .mall

co_unity.

Prior to t.he Secgnd Renort and Order, in connection with the

request to asr,iqn an PM channel to a locality, p.ti~ioners had bAAn

called upon ~o show that the propoeed location of the ehann.l

ae8ignaent W~G in faet a eommuni~y. ~hi. requirement wag

t.erminat:.ed with one minor eZCle~ion: Seetion 307 (b) apeake in

termc of diotribution of facilities ~onq the "several otatoo and

ogppuni$igp" [amphaoio addodJ. Seotion 307(b) requireD ~hat the
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•••i9U8nts be mad. to "co_unities" as geographically id.ntifiable

population qroupinq8. For this purpose it is sufficient that the

eo_unity is incorporat.d. or i. 1111;.d iD the C.D.UI-"a Census

Designated Place.

Based on t.he above .ssignJl.nt policiel, Pet.it.ioner hereby

ass.rts that in the current Matter, the FM Table of Allotm.nts,

S.ction 73.202(b) of the Commission's Rules should be ...nd.d as

propoa.d.

Consistent with the Co.mission's rM priorities, the propos.d

assignment. would result in that COIllllUn!ty' s first full-tim't local t

aural service.

Redwood's arguments seem to be based on conveniently applied

double standards. On the on. hand, Redwood attempts to show that

Hydesville is abundantly served by radio stations by referencing

stations, wit.hout specificit.y, licensed to neighborinq co_unities.

The fact that Hydesville is a compl.tely ind.pend.nt unit separate

frOD any of those n.ighboring coamunities not.wit.hstanding, R.dwood

pre.ents absolutely no .nqineerin9 data t.o substantiate coverage of

any tVJ)e. In fact, Redwood states that it would be ··surprised" if

the proposed facility off.rs any service whatloev.r, to area. not

served by at least five aural service. a.lready". Redwood should do

its enoineer lnc:s. In fact, Petition.r' s originally 8upplled

AnginAAring dftt.a showed, the proposed facility at Hyd..sville will

r ••ult in a fifTh sarvicp. ~n '-,7'-'- pATAnnA.



tJIi--

On the other hand, Redwood aaaert8 that Garberville and Radw.y

a.re an isolated pocket, served only by KBEY (PM), and they footnote

their comment by pointing out that IOmD (FM) should not be counted.

It seems ra~her convenient that RedWood chooses to .peculate

about the number of atationa licensed to neiqhborinq communit!e.

which might provide covera;e over Hydesville, while at the s...

tiae they do not US8 such "seat of the pants" .peculation

eoncerning stations licensed to neigbborlnq cOJllllunities which miqht

not provide coverage over Garberville.

In fact, based on an analysis of the enqine.rinq d.~a provided

with the comments of Pet!tioner provid.ed to the Co_i••ion in

reaponse to the Rotiee of Propo.ed Rule Making, it i. clear that in

addition to the number of signals providing coverage in the gain

and 1088 areas, Garberville is easily served by at le••t sizte.n

(16) existing aural services.

Redwood would appear to be making the argument that in the

case of Hydesville, the Commission should ignore the fact that

there is no locally licen••d service, but focus instead on an

unspAcifiAd ~nd unsubstantiated number of aural .ervice. alleqedly

prOViding 9prvil'!A tn Hydesville. At the ...e time, Redwood is

propo8inq thi\t the one (!nmmltTcially licen.ed station at Garberville

(whilo diacounting t:he .econd NClr. 1 ie.nase at Garbervill.) witb the

total aural Rerviee available at GarhArville, and totally ignores

ito own critari. of available aural ••rvi~A~ in the area.

Redwood oannot have it both waya: either t.hAy U•• ~h. number

of D't.ationl!l to t.bo community or 'tolley u.. 'the numbAT of aural
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services available to the community. Bither way, Hyde.ville is

de.erving of its fir.t local service.

Redwood argues that Byaeaville is not a conmunity. This is

ab.olutely incorrect. Hyde.ville 1s a Cen.us Desiqnated Place

("CDP"). A COP is defined as follows:

"Census designated places are delineated for the decennial
census as th'i! At..at..; III~ i eal counterpart. of incorporated plac••.
CDP's comprise densely settled concentrations of population that
111"-" ; tiA.ntifiable by nam., bu1: are not; logally incozporat.cI plaa••• "

SQei:ioD 301(b) .,.&ke in term. of di8tribution of faoiliti••

.-0119 the "several .'tat.e and co_uniti••". 8eo1:10n 307(b)

requires that the ulliqnmente be made to "collllllunitiea" as

qeoqraphicall"f identifiable population qroupinq8. Por this purpo.e

it is sufficiemt tha.t. lh. cOJiullunlty .ltt .lllcurpuratw ur i. li.ted in

the census. Muw~v~~·,.if a pwtitloner de.ires the aBsignment of a

chcUUl"l to a place that is neit.her incorporated nor li.ted in the

census reports, it will be required to supply the comm18.1~n with

information adequate to establish tbat such a place 18 a

qeographically identifiable population grouping and may therefore

be considered a community for thes8 purposes. This latter 8howing

is totally unnece.sary in thi8 particular instance.

In rule Illakinq, a "Berwick" issue ia said to ari.. when

SOileone proposes the assignment of a channel to a particular

community and it appears that the petitioner's real purpose may be

to ulle this BUburban looation to serve another larqer community
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nearby. Maiek IrQAdca.ting Cp., 20 FCC 2d 393 (1969). Ba.ed on

its decision to drop the population guideline. and to alter the

priorities, the Commi••ion haa .tated that it do•• not believe it

ill appropriat.e to que.tion the intent of the party .eekinq an

a••ignment to a partioular community in the rule making proce•• :

"Ae to any que.tion about the MOl fide. of the party
involved, wo bolieve ~b.t it cannot be effectively resolved in rule
makin; where none of tbe relevant particular. about the actual u••
of ~b. ohannel are available. Also, baeed on our deci.ien to drop
the population quideline. and to alter the priorities, the previous
incent.ive 'to specify a .._11 cOJIIIIluniLy will aiJnJ.uJ.lllb. In allY
event, we do-not believe it i. appropriate to question the intent
of the party seeking 4n aslllf,;Ju""IJ't 'te a particular c0JlUl1un1ty in t.he
rule making proc•••• It Sacond Repoet ADd Order, 90 FCC 2d 88
(1982) •

..•••,&.. 67 VIC 107 ea...
Several preceding 47 USC 307 cases qive .upport to a priority

ba.ed on local service and local s.lf-ezpre8.ion:

1. To secure a local station and to .how need for it, it i.

not necessary for an applicant to show that proqrama of clear

channel, hiqh power re91onal, or reqional stations, as defined by

the Commission/ are no~ satisfactory in service or quality, and

where there is overwhelming evidence showing need for a local

8tation, and that the community is served locally by an existing

station, it iK error to refus. application on qrounds that no local

need exists. Couri.r Po't; Pub. Co, v rederAl CgDunicat;igD' Com.,

104 F2d 213 (O.C. Cir. 1939).

2. In 47 OSC 307 comparison, where ca.parative needs of a

community for its first service and needs of co_unity for its

9
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ninth .ervice, the co..-un1ty to gain its fir.t .ervice i_

preferred. MonrQ. Irpadca,tipg Cp. et al. (1964) 36 FCC 296.

3. 47 USC 307 choice IIU.t be qoverned by relative ne.d of

each of competing co.-unities to first local tran.mi••ion .ervice

where concluslon i. that no applicant can be preferred on basis of

relative ne.d for reception .ervice. Jqpiter ABagciat••. Inc •. et

Al. 38 FCC 321, (1965).

4. In requiring fair and equitable di,tributionof .ervic.,

47 USC 307(b) enco~.s8'. not only reception of adequate signals

but also community needs for progr._ of local inter••t and

importance and for organs of local self-expre.sion. pin.lla.

BroadCISt.1R5L ~o. V r.deral COMUPic:at1PDS Com., (1956) 230 r2d 204,

(D.C. Cir. 1956), g'rt Cen 350 us 1007.

5. When a community of substantial ,iz. i. without outlet for

locll self-expre••ion, there is presumption of need for such outlet

under 47 USC 307(b)j thus, when qualified applicant propo••s to

meet needs of this type, pre.umption will dictat. grant in Ib.ene.

of evidence of qreater need for ezi'tinq .ervice to be lost by

reason of interference from proposed operation. Sal. Broadcalting

kg., 37 FCC 825 (1964).

6. Commission policy to i~lement int.nt of CODgre.,

expressed in 47 USC 307 is 'to afford every cOllllllun!ty of .ubstantial

size, where possible, with an outlet for 10cIl s.lf-ezpr.s.ion.

R~l.S.ptiaqo Roman., 38 FCC 299 (1964).

Therefore, in this utter, the a8.1gnaent; of first local full­

t.ime aural service t.o 'the co_unit.y of Hydesville, California,

10
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should take priority over additional .ervice. 1:0 Garberville,

California.

Ii" Claazrrs
, ""lSZ7

Redwood purports to have considerable familiarity with ~he

currently authoriz.d aite inasmuch as ita authoriz.d tran.mitter

location is t.he s_, and it. .aintain. that the con8truction by the

lic.nsee of ~BEY (FM) of a new tower at the aite appears to bave

resolved the mat.ter completely. Redwood pr.sents no information t.o

substantiate this allegation. It is very inter••ting to not. that

according to the FCC databa•• , Redwood's station, KMUD (I'M) ,

operates as 8 Cla.a C3 facility with only 200 watts of power and

has a construction permit with a r.quired power of only 180 watts.

Pretty low for a C3. At th••e power l.v.la, it is higbly unlikely

that KMUD (FM) would have an RFR preble., but that is not qoinq to

b. the case with KWlO (PM).

construction at the currently authorized sit. haa bHn and

r_aina a prohlu. The original lic.n••e of XBI:Y (!'II) did

construct a nEtw tower with a IftOl1opole eztension for the purpo8es of

mounting his antenna at. a hiqh enough level to avoid RlR problems,

but because of other communications users on the tower and because

of the available area on the tower and the manner in which KNEO

(PM)'s antenna would have to be mount.d on the tower, coupled with

the need to prot.ect. ot.her low power users, there are severe

engineering and RlR concerns.
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In September and October of 1993, I va. required to r.-aUbait

FCC Form 301 for the purposes of correcting coordinate errors

establisbed at the tia. the KBEY (FM) tower was constructed. At

that time, my consulting .ngine.r had discussions with the licen•••

of KBIY (PM) as to the condition of the tower and ftpopulation" of

the tower users. It was all_ged at that time that many of the

current users of the tower are not properly located on the tower,

and based on tho._ conversations, Petitioner's consulting enqlneer

raised several concerns regarding the ability to properly attach to

the tower and the ability to resolve the RFR problems. Further

inve.tigat.ions and engineering studies have not been able to

resolve those concern•.

Redwood also rai••s questions .s to Whether or not I have

appropriately identified a transmission aite for the facility

proposed at Hydesville. As stated to the Commission on August 26,

1994, I have identified an existing-and-available site from which

to transmit. I have received reasonable verbal and written

assurances t~at the site is available to me and am proceedinq

accordingly.

These ,technical concerns, which Call. to lioht only after I had

nricrin~lly applied for the construction permit, are what prompted

me t.o SAllrr.h nut. A nAW tranSllftillsion site in the first plaae. Iven

if I w.rili' not requE!st.inq ~ t"!hAnt)A ; n thA cOJDlluni1:y of liee.8 from

Carb8r"ill~ to Hyd••vill., I would 8AAk nut Il bettar tranai••ioD

.it.. This has b••n ana re••inc a ~rouble.ome site. Tt appears

that • C1a88 A facili~y might not have the .ame proble.. , but ~hA

allocated Class Cl f.oili~y do.a.
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COMCLUlIOI

1. Petitioner hereby reasserts his intentions to perfect the

construction permit to construct Station KWEO (FM), while

maximizing the utilization of spectrum, constructing the Station in

a timely manner, and especially providing first local aural service

to the community of Hydesville. I believe the proposal is in the

public interest, convenience, and necessity.

2. The proposal herein is completely consistent with the

Commission's 307(b) allocation policies inasmuch as first local

service to Hydesville takes precedence over multiple aural services

to Garberville.

3. Based on the Commission's revised FM Assignment policies,

considerations of demographics have been terminated with the

exception of the definition "community". The community of

Hydesville, a Census Designated Place is a cognizable community

under Section 307(b).

4. Based on the Commission's revised FM assignment policies,

consideration of so-called "Berwick" issues are not applicable in

the rule making process and not applicable in this Matter.

5. The net benefit of the proposal contained in Petitioner's

petition will resolve lingering technical concerns and possible

technical concerns regarding RFR at the currently authorized

transmission site, and will in fact lead to a timely construction

of the Station and service to the community of Hydesville.



6. Redwood's negative comments and arguments are based on

nothing more than conjecture without any engineering basis, are

flawed, inequitably applied, and completely without merit.

Respectfully submitted,
,

~~~-~ 'N\\l~~
Brett E. Miller
11608 Blossomwood Ct.
Moorpark, CA 93021
(805) 523-7312

September 9, 1994



Certificate of Service

I hereby certify that I have, this 12th day of Setember, 1994,

caused a copy of the Reply Comments of Brett E. Miller in the

Matter of Amendment of Section 73.202(b), Table of Allotments, FM

Broadcast Stations (Garberville and Hydesville, California), MM

Docket No. 94-61 (RM-8464) to be mailed first-class mail, postage

pre-paid, to the following:

Michael Couzens
Attorney at Law
5337 College Avenue, Ste. 610
Oakland, CA 94618
(Attorney for Redwood Community Radio, Inc.)

John A. Karousos
Acting Chief, Allocations Branch
Room No. 8010
Federal Communications Commission
2025 M Street N.W.
Washington, DC 20554

The foregoing is sworn to, under the penalties for perjury provided

in the laws of the United States.

Brett E. Miller
11608 Blossomwood Ct.
Moorpark, CA 93021
(805) 523-7312


